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COMMENTS

I am submitting co..ents to the proposed auction rules as a saall
business person~~. has ~••R .'••'-1¥ iRr~l~••••• 'eYB8...~
princd:,al ill Deeh ,-''"Mealy .... ,-1'.1,. hel. e• .,alli.. whiell _ge
lIN11.... ,,_G_ 8¥R uairty C.llul.l" ':CelapbQDe liC:.AS•• ,Qual" tbe,a•• 'iva y••rs My comments are as follows:,

. Auction Design

The single moat important .l...nt in auction design .hould be
simplicity. Complicated auction rule. will only teed suspicion on
t~e part of the pUblic that the rule. have been rigged to benetit
one interest group or another. The simplest procedure is therefore
the best.

Oral biddinCi, as noted in paragraph 37 ("#37"), is likely to be
perceived as fair because the process is open, and any eligible
qualified bidder who is willing to pay enough can be assured of
winning.

Electronic bidding (13'), while perhaps appropriate for auctioning
Treasury securities to major financial institutions who submit
multiple bids on a weekly basis, places a great burden on saall
businesses who may not have access to the infrastructure required
for electronic bidding, and who only wish to bid on a handful of
markets in one auction session dealing with markets in the state in
which they do business. It is not an "open" process.

S.al.d bidding tor lican... a. part ot a group aDd oral bid. for
the co.poDaDt part. (#47 , #48) denies the small business bidder
the opportunity to pay enough for the market that he wants to build
and operate. If a major player wants to buy all of the markets
comprising a market cluster, that player should have to compete on
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a aarket by aarket a.i. for each component of the clu.ter. That
a••ures that each aarket will go to the party that value. it the
most (#34 , #41), and maximizes the return to the trea.ury •

...11 bu.iD... 0...... of _11 _rke~. provide .enioe to tile
public .OOD. to.. 40 _jor p1a7era wllo 0_ botb the luve aarket.
aD4 tbe .urrouad:I.DcJ _11 ODe.. The large aarket gets built first,
because it is aore profitable. Saall, low population density
markets get built only after the large, high population density
market is built out. In effect, saall markets are warehoused by
big players until they get around to building thea•

...led bid. where the comai••ioD expect. very few bidd._ (#49) i.
a departure from oPan bidding, and therefore undenine. pUblic
confidence in the process. It increa.e. the possibility of bidder
collusion: the possibility of collusion increases as the nuaber of
bidders gets smaller. Finally, what are the aarkets which are
going to have very few bidders? As market size declines, aore
small business bidders will bid. If anything , small market. will
attract more bidders, not fewer.

Sequence of 8i44iD9(#51-#53, #125). In the cellular industry,
regions are organiZed around the major market. pcs is likely to be
the same. Aggregation of multiple regions does not iJDprove service
to the pUbliCi it just reduces competition by making big players
into really big players.

I

The best balance of aggreqation and revenue to the treasury would
appear to be offering the regions in order of population, each
market within the region in order of population, and each spectrua
block in de.cen4inq order of .ize within each aarket. Thi. permit.
those who want to aggregate within a region to do so in one auction
session.

Simultaneous seale4 bi4ding (#55) create. problems because of the
problems of overall ceilings and having to permit bidders to
withdraw bids. It sealed bids underain. pUblic confidence in the
process, simUltaneous sealed bidding just makes it wars••

Siaultaneous ascending bid electronic auctions (#56 & 62) assumes
that the major players are to be the sale beneficiary of the
auction process. It assumes that there will be no open auction.
It discriminates against small business. The creation of such a
system would take more time than the Commission has for this
proceeding. Keep it simple.

Coabinational bidding (#57-#62, #120, #123) creates a very complex
alternative to open bidding which will not affect aggregation but
is likely to reduce revenue to the treasury.

If a major player wants to purchase all of the markets in a region,
it can do so one market at a time in open bidding. A sealed bid
for all of the markets in a region forces such a bidder to bUy
markets which it might otherwise not purchase, but for which it is



torced- to bid to ..et expected se.led bids tro. otherujor
players.

As a practical m.tter, th••e ...ller aarkets would be unav.ilable
'to _11 bu.in... bidder. tor Whoa the.e urket. would be just the
right size tor their resourc.s. The bistory of cellular build out
indicates that the big operator will build the s..llar aarkets last
while it tully develops it's large market., depriving the ...11
market consWler of .ervice until the day betore license expiration.

Combinational bidding would reduce proceeds to the trea.ury,
because it makes it impossible for the treasury to receive the
highest price from those bidders that value each individual market
the most. -

At "l'iD&l aDd be.t" offer (#60) is wor.. still from the point of
view of the sma~l _business bidder. He may lose the market for
which he has offered the highest bid, not because a major player
partiCUlarly wants that market, but becau.e the major player i.
willing to raise his bid for the major market in the region for
which it submitted the initial sealed bid. This runs directly
counter to the principal of diss.minating licenses among a wide
variety of applicants, inclUding small business (#11).

LiaitatioDs by bi.der. on wiDDing. and expenditure. (#63-65) is a
complication arising from permitting simUltaneous sealed bid
auctions. Open bidding keeps it simple.

HiDiaua Bid Raquir..eDts (#66-#67) places the Commission in the
position of determining value in a proceeding specifically designed
for value to be determined by the auction process. Failure 'of
bidders to meet a predetermined value simply delays service to the
public until such time as the Commission has reduced the minimum
bid to the point where it reflects true market value.

In.tallaeDt pa,.enta (#69 , #79) for qualifying entities is the
ea.iest form of alternative payment method to administer. For a
seven year license, an appropriate formUla would be a down payment
of 1/7 the winning bid and six additional equal payaent. with
interest at prime plus one percent on the unpaid balance.

A cOabination of initial payaent plus royalties (#70) would be an
ideal formula because payment of, say, a 5' of gross revenue
royalty would precisely match payments to market revenues. There
is a strong pUblic policy appeal for the treasury to receive an
ongoing revenue stream from the operation of spectrum that is a
national asset.

Most operators hold each market license in a separate SUbsidiary,
and aUditing is simply a matter of looking at the appropriate tax
return to determine gross customer revenue. The complexity lies
not in the administration but in the bidding.

A royalty approach is appropriate only if all bidders for a
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particular licel1M were "royalty· bidder.. Then the bidding
competition would be the aaount of the initial payaent. If the
final rule. provide for .pecific .pectrua .et aside. for qualified
applicant., then royalties would provide -.xiaua opportunity for
qualified entities by reducing the co.t of entry and the best deal
possible for the treasury.

Default (#71) should not place the Co..isaion in the position of
becoming a bill collector. It should be sufficient for the allOunt
unpaid, with internt accruing, to be a lien on the license, to be
paid when the licenae is either renewed or transferred.

" The Bli;ibility Criteria (#77) should be for the purpose. C?f
establishing a maximum, e.g. not aore than a net worth of $6.0
million and earning. of not more than $2.0 million, so that large
operators will be excluded from the qualifying class.

Minimum financial requirements shOUld be determined on a service by
service basis. And, even then, account must be taken of the fact
that a compact market of 100,000 population may be capable of being
served by one cell, and require a relatively small investment,
compared to a market with millions covering a large geographic
area.

Tax certificate. (#80) should not be used for those selling their
license. The ti.. qualifying entities need help is at the
beginning of their activities, not at the end. What the small
business applicant needs is installment payments and royalty type
of assistance at the beginning.

However, tax certificates would be invaluable in encouraging
license exchanges among licensees who wish to rationalize their
PQrtfolios in response to a changing marketplace. The Commission
should establish procedures for the issuance of tax certificates in
the case of exchange of like kind licenses.

unjust enricbaent froa auctions (#83-#88) has been an issue in the
cellular lotteries because of the Commission's rules which
permitted the sale of a construction permit or license without
taking any steps to build or operate the market. Rather than
involve the Commission in the quagmire of determining market value,
the better approach is to prohibit transfers for a three year
period after the award of a license. In these circumstances,
forbidden transfers would cause the license to cancel automatically
(#88) .

Where there are multiple licenses in a market, partiCUlarly in the
case of PCS, the fear of service not being provided to the public
(#84) is unfounded, because the service will be provided be the
competitors. The handful of cases in Which this would be an issue
does not warrant the Commission stepping into the valuation
quagmire.

Unjust enrichaent from lotteries (#89) involves the Commission in



valuation question. .uch.ora coaplicate" than in tha ca.e of
auctions. At least in auction., thera .will be a record ot price.
paid tor other spectrua in the __ aarkat • Nona of this data will
be a\'ailGl. in tbe ca.e of lotterie.. The cc.ai.aion will be able
to impl.ent the intent of Congre•• juat a. effectively with a
thr•• year transfer re.triction without stepping into tha valuation
quaqaire.

The Commission has already enacted .arforaAnce requir...nts (#90)
for most service.. They appear to work reasonably well. The
existing framework should be maintained.

Collu.ion (#93) is most likely among the largest firas. There is
already a suspicion among the general public that these large firas
will divide up the country by in~ormal agreeaent and bid for ..jor
markets accordingly. At the same time, collusion is easy to allege
and hard to prove. Overall, it is another quagmire that the
COJDDlission should avoid. Host ettective would be to obtain a
commitment from the Justice Department that it will establi.h a
task force to monitor the auction results and prosecute violators
under existing law.

AppliClation proCle.siDCi requir_ent. (#95-#101, #128) need not
change from present procedures. A short fora to determine 1eqa1
qualifications to be reviewed prior to the auction already exist.
for services such as cellular and IVDS. A long form, the
application currently in use, should be submitted prior to the
auction, but reviewed only after, the applicant is a successful
bidder. This will assure that only serious bidders apply, and
reduce the pre-auction processing ti.. required by the Commission.
Short form applications should be SUbject to the letter perfect
standard, and long form applications SUbject to the standards
already in place for each service.

In determining deposits and other requtr_ent. for enterinCi bids
(#102-#109, #126) the Commission's goal should be simplicity. Any
proce•• which requires a separate depo.it amount for each .egment
of spectrum tor each market creates a paperwork logjam and multiple
opportunities for error.

The most straight forward approach is to require all bidders to
deliver a cashiers check for a minimum of $100,000 to the auction
for entry to the area reserved for bidders to open his auction
account. At the close of each biddinq s.ssion for each license, if
the amount in the winners account is not SUfficient to cover 20' of
the winning bid, then the winner makes an additional deposit. If
the winning bidder fails to cover the amount required, the license
is immediately re-auctioned.

The winner has thirty days after the close of the auction to pay
the remaining 80'. Failure to do so acts as a forfeit of the
deposit. The second highest bidder is given the opportunity to
purchase the market at the winning bid price. If the second
highest bidder fails to purchase at the winning bid price, the
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license is scheduled for re-auction in thirty days.

This procedure has the virtue of simplicity. The rules are easily
understood. The maximum delay in those cases where the 80' is not
paid is sixty days.

In the event that a vimaia; bi•••r is f01Ul. ~o be i ••li,U.le,
uacualifie4 or unable ~o pay ~be reaaining 80' (#113), th. aarket
should be re-auotionad as indioatad above. Th. market should be
open for bidding by all applicants who were eligible for the first
auction, whether or not they actually participated. The
Co_i••ion' s objective i. to have as many qualified bidders as
possible at each auction session.

Specific Services

pca aDd .e.ivaate4 ..titie. (#121). If the Comaission i. going to
set aside two spectrum blocks for designated entities, then the us.
of royalty payments as the exclusive method of payment would be
appropriate for the reasons previously set forth. If the
Commission does not approve royalty payments, then installment
payments would be appropriate.

When bidding for non set aside sPectrum, designated entities should
be able to make payment using the installment payments. This is
particularly important in encouraging small bu.ines. to provide
.ervice in smaller markets Where the major operators would
otherwise be warehousing spectrum while they build the major
markets.

Consortia should be accorded designated entity status only when a
majority of the ownership and control is in the hands of designated
entities.

PCS .arrowbaad (#122) licenses should be open to all applicants,
and designated entities should be entitled to use installment
payments.

The .eteraiaatioa that IVDS .hould a .ubject to auctioa rule.
ae••• to ~. recoa.i4erea (#143). Since IVDS was authorized, the
industry has begun to move in a different direction from that
originally contemplated. The business plans of a number of IVDS
service providers contemplate "fr.e" acce.s to the IVDS sy.te. for
any customer who owns an appropriate box. There would be no
charge to the customer for connection to the system or tor system
time used.

The costs would be paid by the vendors of goods and services
offered to customers via IVDS. In this respect, IVDS looks much
more like broadcast television, which is paid for by the vendors
of goods and services, than like, for example, cellular telephone
service, where the customer pays for connection time.

Because no IVDS systems are yet in service, the degree to which



this trend in t:he IWS induUy beCOM. the priaary operational
reality i. a. yet unknown. If, 1n taCit, IVDI 1. offered a. a no
conne~ion Obar,e and no ti..~ .ervice, than the CoaiNion
i ••andated under the :rule•••tU1I..... by COftP'••• to award %WI
.pactrull by lottery and not by a\a~ion. Thi. c08entator reque.t.
reply comments froa pro.pective IVD8 .ervice provider. on tbe1r
proposed operational plans, so that the Commi••ion can have the
facts available upon which to ba.e a conclu.ion on the primary u.e
of the IVDS spectrum.

IVDa prefereDce. (#144), where there are only two licens.s .Per
mark.t, are aore difficult 'than PCS where there are aUltiple
licen.es Per .arket. Th. applications filed for the first nine
markets, at $1,400 per application, indicate that there is .trong
intere.t from s..ll busine.. applicant.. With a r.latively low
entry co.t (compared to PCS), IVDS i. a natural for ...11 w.in••••

In view of the foregoing, in the ev.nt that IVDS is awardect by
auction, the Commi••ion should set aside one of the two available
licenses in each Barket for qualified entity applicants, and such
applicants should, at a minimWll, be peraitted the install.ent
method of payment.

If the Commission really wants to encourage qualified entity
participation in IVDS, it should adopt the down payaent plus 5'
royalty method of payment previou.ly discussed. All bidding for
one license in each market woul,d be for the amount of the down
paYment. This approach give. maximWil opportunity for qualified
entities to participate in IVDS. .

GECJIIIIGE W. GOWERl
2020 W. BReWER RD.
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